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Submission to the Social
Workers Registration Board--
Regarding the Draft Code of
Practice and its Guideline for
Registered Social Workers

Chong Yiu Kwong 29 April 2009

(“Chong’s Submission™)
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Chong’s Submission

It may be unlawful for a social worker to provide information
to the police regarding the client’s drug abuse even if this
may be allowed under the present Code. The wording of
(Draft) Guideline 7.4 is too broad and it may not
adequately protect the client’s privacy and put social
workers at risk of being sued at court.

It states “serious concerns about the safety or interests of
clients or of others”. In other professions such as

doctors and lawyers, the ambits of disclosures are more
clearly defined.
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Chong’s Submission: Doctors

In the International Code of Medical Ethics, which
Is adopted by the Medical Council of Hong
Kong, it stipulates that “A physician shall
respect a patient’s right to confidentiality. It is
ethical to disclose confidential information when
the patient consents to it or when there is a real

and imminent threat of harm to the patient
or to others and this threat can only be
removed by a breach of confidentiality.”
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Chong’s Submission: Doctors

In Part I, clauses 1.4.2 and 1.4.3 of the Code of
Professional Conduct of the Medical Council of
Hong Kong provide:

“In exceptional circumstances medical information
about a patient may be disclosed to a third party
without the patient’s consent. Examples are: (i)

where disclosure is necessary to prevent

serious harm to the patient or other patients;
(i) when disclosure is required by law.”
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Chong’s Submission: Doctors

“However, before making disclosure without the

patient’s consent, a doctor must weigh
carefully arguments for and against
disclosure and be prepared to justify the
decision. If in doubt, it would be prudent to
seek advice from experienced colleague, a
medical defence society, a professional
association or an ethics committee.”

40



Eg_méei[::'ﬁ':tj—‘ ’
SIARIAN D

Chong’s Submission: Solicitors

In the Solicitors’ Guide to Professional Conduct
No. 1 issued by the Law Society of HK, clause
8.01 (195), it reads

“A solicitor may in exceptional circumstances
breach his duty of confidentiality to the extent
of revealing information that he believes
necessary to prevent a client or any other
person from committing or continuing a
criminal act that

41
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Chong’s Submission: Solicitors (continued)

the solicitor believes on reasonable grounds does
involve or is likely to result in the abduction of or
serious violence to a person (including child
abuse). Even then the solicitor must exercise his
professional judgment and decide whether there
are any other means of preventing the crime
and, if not, whether the public interest In
protecting persons at risk from serious harm
outweighs his duty to his client.”
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Chong’s Submission: Counselors

As a counselor, the threat of harm to a
child or others may outweigh a
guarantee of complete confidentiality. It
seems not contentious to most
counselors to disclose suicide,
homicide, parental neglect, sexual
or physical abuse.

N}
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Chong’s Submission: Counselors

Indeed, disclosure of underage sex and drug
use is always controversial and requires
careful consideration. Few counselors
will consider it legitimate, necessary, or
helpful to disclose to the parents of a boy

aged 15 that he think that he may be gay.

Robert Bor (2002) “Legal and Confidentiality Issues in
Counseling children” in Robert Bor & others (eds) Counseling
in Schools. London: SAGE Publications, p65, 69
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Chong’s Submission: therapist

In Thapar v. Zezulka (1999), the Texas
Supreme Court held that the statute
permits but not require disclosures
by therapists of threat of harm to
endangered third parties by their

patlents. Michael Breen (2001) “Duty to foresee, forewarn,
and protect against violent behavior” in Mohammad Shafii and Sharon
Lee Shafii (eds) School Violence: assessment, management,
prevention. Washington DC: American Psychiatric Pub. Inc., p202

45
] I



Eg—”&ée}:ﬁ‘:‘ ’
B R Z \j

Chong’s Submission: Social Workers

In brief, the principle of confidentiality
should be a guarantee against
disclosures except in certain clearly
defined circumstances, and even then
only for the purpose of helping the

Service USer. Wilson, S (1978) Confidentiality in Social

Work, Free Press p2, cited in Philip Swain (2002) “Confidentiality,
record-keeping and social work practice” in Philip Swain (ed.) /n the
Shadow of the Law: the Legal context of social work practice. p30
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Chong’s Submission: Social Workers

Clause 5(7) of the Ethics in Social Work, Statement of
Principles of the International Federation of Social
Workers (IFSW) and the International Association of
Schools of Social Work (IASSW) states that “Social
Workers should maintain confidentiality regarding
iInformation about people who use their services.
Exception to this may only be justified on the basis

of a greater ethical requirement (such as
the preservation of life).”
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Chong’s Submission: Social Workers

According to Reamer (1998), four conditions
must be met before disclosure of confidential
information: “(1) sufficient evidence that the
client presents a threat of violence to another
must exist, (2) the violent act must be
foreseeable, (3) the violent act is impending,
and (4) the social worker must be able to

Identlfy a potential victim.” David Guttmann (2006)
Ethics in Social Work—A Context of caring. New York: The Haworth, p185
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Chong’s Submission: Proposal to amend Guideline 7.4

“In circumstances where there is sufficient
ground to raise serteds-concern about the
real, Imminent and serious threat of
violence to satety-orinterests-ot-clients or
of others whom whe-may be affected by
clients’ behavior, social workers should
take necessary steps to prevent
foreseeable victim of that violence,

49
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Chong’s Submission: Proposal to amend Guideline 7.4 (continued)

iIncluding the warninferm the victim of that violence, to
report to the police or take whatever steps are
reasonably necessary under the circumstances,
appropriate-thirdparties-even without the consent of
clients. Whether social workers should alert clients
about going beyond the limits of confidentiality
before taking the above steps depends on the
judgment of any reasonable person on whether the
serious concern may exacerbate to transform into
something even worse.”
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Chong’s Submission: Social Workers

Inconsistency: In the English version, it states
“social workers should cooperate with the
police” while in the Chinese version, it becomes
“social workers shall/must cooperate with the
police” (jit "ZHELE J7 51F).

In other professionals’ codes of ethics like doctors,

lawyers and accountants, | do not find similar
statements in respect of co-operating the police.
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Chong’s Submission: Social Workers

In Guideline 12.2, social workers should challenge the court
order in some circumstances, while in Guideline 12.1,
social workers should cooperate with the police. Why does
the attitude of social workers differ when facing a disclosure
order and a search warrant? It seems that it promotes an
idea that social workers should cooperate with the police, a
law enforcement agency rather than an independent
judiciary. In other words, the draft shows that social
workers should be more critical towards the judges, a
defender of justice, instead of the police, quite often a
major source of rights violation.
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Chong’s Submission: Solicitors

In the HK Solicitors’ Guide to Professional Conduct No. 1,
8.01(5)(6)(7), it does not request solicitors to cooperate with the
police, it only requests them to comply with the terms of the
warrant issued by the court. There is a big difference between
complying with the terms of a warrant and cooperating with the
police. There are different ways for the police to implement the
warrant and there is no obligation on the third party to assist the
police in carrying out their duty. Second, if a solicitor opines that
the warrant ought not be made, he should set aside the warrant
without unlawfully obstructing its execution. This matter was
argued at court and the underlying legal principles can be found in
the Hong Kong authority: Shun Tak Holdings Ltd. v. Commissioner
of Police [1994]12 HKC 363
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Chong’s Submission: Social Workers

Different professionals bear different roles, social workers
need not cooperate nor unlawfully obstruct the police in
due execution of their duty. Bearing in mind that, law
enforcement agencies, while protecting rights, they are
always being alleged of infringing rights. As clients’
rights defenders, social workers should be cautious of
cooperating with the police. This may breach the
confidentiality duty owed by social workers to their
clients. Clients may lose confidence and trust on social
workers when they follow the Guideline 12.1.
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Chong’s Submission: Solicitors

HK Solicitors’ Guide to Professional Conduct No. 1,
clause 8.01 (2): “A solicitor cannot render effective
professional service to a client unless there is full
and unreserved communication between them. At
the same time a client must feel completely secure
and entitled to proceed on the basis that without any
express request or stipulation on the client's part,
matters disclosed to or discussed with a solicitor will
be held secret and confidential.” This rationale also
applies to the situation of social workers.
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Chong’s Submission: Solicitors

The following clauses in the above HK Solicitors’

Guide are good references for social workers to
consider in revising the draft:

“5. Unauthorised disclosure of a client's
confidences could lead to disciplinary
proceedings against a solicitor and could also
render a solicitor liable, in certain circumstances,
to a civil action by the client arising out of the
misuse of confidential information.
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Chong’s Submission: Solicitors

“6. A solicitor should reveal matters where a court orders that
such matters are to be disclosed. Where a warrant permits
a police officer or other authority to seize confidential
documents a solicitor should comply with the terms of
the warrant. However if a solicitor is of the opinion that the
documents are subject to legal privilege or that for some
other reason the order or warrant ought not to have
been made or issued, he should seek his client's
instructions and subject thereto make an application to
have the order or warrant set aside without unlawfully
obstructing its execution.
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Chong’s Submission: Solicitors

“7. A solicitor may be asked by the police to give
iInformation or to show them documents which
the solicitor has obtained when acting for a
client. Unless the client has waived
confidentiality, the solicitor should insist
upon receiving a search warrant, court order,
withess summons or subpoena so that he
may where appropriate claim privilege and
leave the court to decide the issue.”
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Chong’s Submission: Solicitors

Proposal to amend Guideline 12.1:

Should social workers receive a request from the police to provide
personal information about their clients, social workers shall not
divulge information about their clients unless they obtain clients’
consent or are required by lawshould-first seek-the-consent-of
elients. When necessary, social workers should make a
professional judgment and decide whether there are any other
means of preventing the serious crime and, if not, whether the
public interest in protecting persons at risk from serious harm
outweighs their duty to their clients. as-to-whetherorneotthe
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Chong’s Submission: Solicitors

Proposal to amend Guideline 12.1:

If the police hold a search warrant, social workers should
comply with the terms of the warrant. However if social
workers opine that the documents should not be disclosed
or warrant ought not to have been made, they should help
their clients by seeking legal assistance, including
obtaining legal advice or setting aside the warrant, without

unlawfully obstructing its execution coeperate-with-the
police-and-provide-intormationthatis-basic-and-necessary
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